WLPP REPORT - DA-2018/326 - 49 FRENCHS ROAD, WILLOUGHBY NSW 2068.

DA NO:

DA-2018/326

ADDRESS:

49 FRENCHS ROAD, WILLOUGHBY NSW 2068.

PROPOSAL:

DEMOLITION OF EXISTING DWELLING AND
CONSTRUCTION OF A MULTI DWELLING HOUSING
DEVELOPMENT COMPRISING THREE (3), TWO (2) STOREY
DWELLINGS WITH AT GRADE PARKING WITHIN GARAGE
AND STRATA SUBDIVISION.

RECOMMENDATION:

REFUSAL

ATTACHMENTS:

1.

REASONS FOR REFUSAL

2.

SITE DESCRIPTION AND AERIAL PHOTO

3.

DEVELOPMENT CONTROLS, STATISTICS,
DEVELOPER CONTRIBUTION & REFERRALS

4.

SUBMISSIONS TABLE

5.

APPLICANT’S CLAUSE 4.6 SUBMISSION

6.

OFFICER’S CLAUSE 4.6 ASSESSMENT

7.

SECTION 4.15 (79C) ASSESSMENT

8.

NOTIFICATION MAP

9.

ARCHITECTURAL PLANS

RESPONSIBLE OFFICER:

RITU SHANKAR (TEAM LEADER)

AUTHOR:

MARK BOLDUAN – CONSULTANT DEVELOPMENT
PLANNER

MEETING DATE

26 MARCH 2019

1.

PURPOSE OF REPORT

The purpose of this report is to seek determination by Willoughby Local Planning Panel
(WLPP) of Development Application DA-2018/326 for demolition of the existing dwelling and
construction of a multi dwelling housing development comprising 3 x 2 storey dwellings with
at grade parking within garages and strata subdivision at 49 Frenchs Road, Willoughby.
The application is required to be referred to the WLPP for determination because the
proposed development contravenes a development standard (Minimum lot size) imposed by
the Willoughby Local Environmental Plan 2012 by more than 10%.
2.

OFFICER’S RECOMMENDATION

THAT the Willoughby Local Planning Panel:
2.1

Not support the Clause 4.6 variation to the minimum lot size standard
contained in Clause 6.10 of Willoughby Local Environmental Plan 2012 for the
following reasons:
2.1.1

The applicant has not demonstrated that the proposed development will
achieve the objectives of Clause 6.10 in respect to enabling
development sites to be of sufficient size to provide adequate area for
landscaping and separation between buildings for privacy. Compliance
is therefore not ‘unreasonable or unnecessary’.
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2.2

3.

2.1.2

The variation request has not demonstrated that the proposed
development will provide adequate setbacks, privacy, useable private
open space or a landscaped setting appropriate for medium density
housing, or that there are sufficient environmental planning grounds to
justify contravening the development standard.

2.1.3

The proposal does not achieve the objectives of the R3 zone pertaining
to compatibility with the scale and character of the surrounding
residential development and provision of a comfortable and sustainable
living environment. Furthermore, the proposal does not achieve the
objectives of Clause 6.10. The proposal is therefore not in the public
interest.

Refuse Development Application DA-2018/326 for demolition of existing
dwelling and construction of a multi dwelling housing development comprising
3 x 2 storey dwellings with at grade parking within garages and strata
subdivision at 49 Frenchs Road, Willoughby for the following reasons:
2.2.1

The proposed development exceeds the minimum lot size development
standard of 1,100m², as prescribed by Clause 6.10 of the Willoughby
Local Environmental Plan 2012, by 557m² (51% above the standard).

2.2.2

The Clause 4.6 variation request in relation to the Clause 6.10
development standard contained in the Willoughby Local Environmental
Plan 2012 is not well founded and fails to demonstrate that compliance
with the development standard is unreasonable or unnecessary in the
circumstances of the case, that there are sufficient environmental
planning grounds to justify contravening the development standard, or
that contravening the standard is in the public interest.

2.2.3

The development is inconsistent with the specific objectives of the R3 –
Medium Density Residential zone in terms of its compatibility with the
with the scale and character of surrounding residential development
due its excessive site coverage and insufficient setbacks; and its failure
to provide a comfortable and sustainable living environment due to its
insufficient soft landscaping, private open space and reduced privacy
due to inadequate setbacks.

2.2.4

The proposal is an overdevelopment of the site, as demonstrated by the
breaches of the Willoughby Development Control Plan in respect to car
parking, site coverage, setbacks, recreational area, private open space,
soft landscaping and privacy.

2.2.5

The proposal will not provide suitable amenity for neighbours as a
result of the breach of the Willoughby Development Control Plan side
setback controls.

2.2.6

The proposal will not provide suitable amenity for residents as a result
of the failure to provide adequate car parking spaces, setbacks,
recreational area, private open space, soft landscaping and privacy.

BACKGROUND

The site is located at 49 Frenchs Road, Willoughby, which is located at the southern end of
Harris Lane. The site is currently occupied by a federation style cottage. A description of the
site and surrounding area, including aerial photographs, is contained in Attachment 2.
No history of significant development is evident in Council’s records.
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The current application was lodged on 28 September 2018. In a letter dated 4 October 2018,
Council advised the applicant that the proposal raised issues concerning minimum lot size,
design and streetscape, site coverage, setbacks, open space and calculation of GFA. The
applicant was advised that the application was unlikely to be supported unless the site could
be consolidated with a neighbouring property.
In an email dated 17 October 2018, the applicant advised Council of unsuccessful attempts
to negotiate a consolidation with the neighbouring property at 47 Frenchs Road. On 24
October 2018, the applicant lodged amended plans. The amended scheme included greater
setbacks, less site coverage, increased open space and reduction of car parking. These
plans are the subject of this assessment report.
4.

DISCUSSION

The application is for demolition of the existing dwelling and construction of a multi dwelling
housing development comprising 3 x 2 storey dwellings with at grade parking within garages
and strata subdivision.
The application involves a large non-compliance with the minimum lot size development
standard in the Willoughby Local Environmental Plan 2012. The application also involves
corresponding non-compliances with the Willoughby Development Control Plan controls
regarding site coverage, recreational area, private open space, soft landscaping and various
setback controls. These controls are intended to ensure that there is adequate privacy,
useable private open space and a landscaped setting for medium density housing. The
proposal will not achieve these objectives and the application is therefore an
overdevelopment of the site.
The controls and development statistics that apply to the subject land are provided in
Attachment 3.
A table of the issues raised in the submissions objecting to the proposal and the assessing
officer’s response is contained in Attachment 4.
The applicant’s Clause 4.6 variation request is included in Attachment 5.
A detailed assessment of the Clause 4.6 variation request is provided in Attachment 6.
A detailed assessment of the proposal is provided in Attachment 7.
5.

CONCLUSION

It is considered that the proposal for demolition of the existing dwelling and construction of a
multi dwelling housing development comprising 3 x 2 storey dwellings with at grade parking
within garages and strata subdivision will have an unacceptable impact on residents,
neighbours, and the built environment. The proposal is not considered worthy of approval.
Development Application DA-2018/326 has been assessed in accordance with Section 4.15
of the Environmental Planning and Assessment Act 1979, Willoughby Local Environmental
Plan 2012, Willoughby Development Control Plan, and other relevant codes and policies. It
is considered that the proposal is not in the public interest having regard to the noncompliances with the relevant provisions and matters set out in the submissions.
Development Application DA-2018/326 is recommended to be refused in accordance the
Reasons for Refusal outlined in Attachment 1.
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ATTACHMENT 1: REASONS FOR REFUSAL
The reasons for REFUSAL are:
1. Pursuant to Section 4.15 (1)(a)(i) of the Environmental Planning and Assessment Act
1979, the proposed development does not satisfy the following aims contained in
Clause 1.2(2) of the Willoughby Local Environmental Plan 2012:
(c)
(d)
(e)

Environmental Protection
Urban Design
Amenity

2. Pursuant to Section 4.15 (1)(a)(i) of the Environmental Planning and Assessment Act
1979, the proposed development is contrary to the objectives of the R3 Medium
Density Residential zone under Willoughby Local Environmental Plan 2012.
3. Pursuant to Section 4.15 (1)(a)(i) of the Environmental Planning and Assessment Act
1979, the proposed development does not comply with the requirements of Clause
6.10 Willoughby Local Environmental Plan 2012, which specifies that the minimum
lot size for multi dwelling housing is 1,100m² and the Clause 4.6 objection to this
development standard is not well founded.
4. Pursuant to Section 4.15 (1)(a)(i) of the Environmental Planning and Assessment Act
1979, the proposed development does not meet the objectives of Clause 6.10
Willoughby Local Environmental Plan 2012, which require provision of an adequate
area for landscaping and separation between buildings for privacy,
5. Pursuant to Section 4.15 (1)(a)(iii), Environmental Planning and Assessment Act
1979, the proposal in its current form does not comply with Willoughby Development
Control Plan in relation to site coverage, setbacks, private open space, soft
landscaping and privacy.
6. Pursuant to Section 4.15 (1)(a)(iii) of the Environmental Planning and Assessment
Act 1979, the application does not provide sufficient information to demonstrate that
the proposal will satisfactorily address the compliance and structural soundness of
the stairs to Frenchs Road; the drop pit required to enable access to the pipe system
connecting to Frenchs Road; driveway longitudinal sections; or frontage works in
roadways.
7. Pursuant to Section 4.15 (1)(b) of the Environmental Planning and Assessment Act
1979, the likely impacts of the proposed development, including environmental
impacts on the built environment, are unacceptable.
8. Pursuant to Section 4.15 (1)(c) of the Environmental Planning and Assessment Act
1979, the site is unsuitable for the proposed development, which will result in
unacceptable environmental impacts for residents and neighbouring properties.
9. Pursuant to Section 4.15 (1)(e) of the Environmental Planning and Assessment Act
1979, having regard to the non-compliances with the Willoughby Local Environmental
Plan 2012, Willoughby Development Control Plan and the adverse amenity impacts
generated, the approval of the proposed development is not in the public interest.
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Plan numbers and specifications used:
Type

Plan No.

Revision/
Issue No

Plan Date (as
Amended)

Prepared by

DA_100_10
DA_100_20

06

DA_100_30
Architectural

DA_102_00

04

24.10.18

Daniel Younan & Associates

17.09.18

RFA Landscape Architects

14.09.18

John Romanous &
Associates

DA_200_00
DA_200_01

05

DA_300_00
Landscape

DA_400_00

02

L-01

A

1952-S1/3
Stormwater

1952-S2/3

B

1952-S3/3
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ATTACHMENT 2: SITE DESCRIPTION AND AERIAL PHOTO
Site description and dimensions
The subject site is located at 49 Frenchs Road, Willoughby (the site). The legal property
description of the site is Lot 10 DP 944347.
The site is a narrow rectangle in shape, with a long frontage to Harris Lane to the west and
shorter frontages to Frenchs Road to the south and Osborn Lane to the north. The northern
(rear) and southern (front) boundaries are both 9.145m in length. The eastern and western
(side) boundaries are both 59.385m in length. The total site area is 543m².
The site is indicated in the following aerial photograph.

525-545 Willoughby
Road

10A Harris
Street

47 Frenchs Road

Subject site
Figure 1: Aerial photograph of subject site

The site exhibits a slope of 1.91m from RL 84.56 on the northern boundary to RL 82.65 on
the southern boundary, while the topography from east to west is almost level.
The site is currently occupied by single storey, detached, brick dwelling house with pitched
tiled roof. A triple car port is located on the rear boundary with access from Osborn Lane.
The site is elevated well above Frenchs Road. At the front boundary a set of concrete stairs
leads from the front yard down to street level at Frenchs Road, a drop of 3.16m from RL
82.61 to RL 79.45.
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Subject site

Figure 2: Subject site from Frenchs Road (Google Streetview)

Subject site

Figure 3: Rear (northern) boundary of subject site (Google Streetview)
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Subject site

Figure 4: Western side (Harris Lane) boundary of subject site (Google Streetview)

Site context
The site is located on the boundary between the commercial strip zoned B2 Local Centre
along Willoughby Road, the area zoned R2 Low Density Residential to the north and the
area zoned R3 Medium Density Residential to the east. Refer to Figure 5 below.

Subject site

Figure 5: Zoning Map extract from WLEP 2012
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Neighbouring properties
47 Frenchs Road
This property is occupied by a single storey, brick, detached dwelling house with pitched,
tiled roof. A single garage is located at the rear boundary with vehicle access from Osborn
Lane. Like the subject site, the frontage of this property is elevated above street level at
Frenchs Road by approximately 3m. Concrete stairs lead from the frontage down to street
level.

47 Frenchs Road
Subject site

Figure 6: 47 Frenchs Road from Frenchs Road (Google Streetview)

525-545 Willoughby Road
These properties are occupied by a series of two storey, commercial premises which back
on to Harris Lane. Due to the sloping topography, these properties do not present any
substantial built form to Harris Lane, but mainly parking structures and hard stand areas.
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Subject site
Figure 7: The rear of 525-545 Willoughby Road from Harris Lane

10A Harris Street
This property is located on the opposite side of Osborn Lane to the subject site. It is
occupied by a single storey detached, brick dwelling house with a pitched, tiled roof.

Figure 8: 10A Harris Street from corner of Harris Street and Harris Lane
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ATTACHMENT 3: CONTROLS & DEVELOPMENT STATISTICS AND REFERRALS
Willoughby Local Environmental Plan 2012
Zoning:
Conservation area
Heritage Item
Bushfire Prone Area
Foreshore Protection Area
Flood related planning control
Applicable DCP
Applicable SEPPs

R3 Medium Density Residential
No
No
No
No
No
WDCP 2006
SREP (Sydney Harbour Catchment)
2005
SEPP (Building Sustainability Index:
BASIX) 2004
N/A

Relevant policies and resolutions
Development Statistics
Proposed
by applicant

Calc. by
Council

Standard

Numerical
Compliance

Site Area
543m²

-

Cl.6.10

Minimum lot
size for
multi
dwelling
housing

543m²

543m²

1,100m²

No (see
Clause 4.6
assessment
in
Attachment
6)

Cl.4.3

Height (m)

8.1m

8m

12m

Yes

GFA (m )

435m²

421m²

489m

FSR

0.8:1

0.78:1

0.9:1

C.4

Parking

5

5

1.5 / 3 bed dwelling (4.5)
1 visitor space
Total – 5.5

No , but
acceptable

C.5

Water
management (%)

3 x 3000L
RWTs

9000L

>55% 10,000L tank
(72% impermeable)

No

C.9

Tree
preservation

Trees exceeding 4m,
trunk girth 0.6m or
crown exceeding 3 m
subject to preservation
controls

N/A

-

WLEP 2012

Cl.4.4 &
Cl. 4.4A

2

2

Yes

WDCP
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C.12.6

Fencing Multi
dwelling
housing

C.12.7

Fencing Multi
dwelling
housing

D.2.5

1.8m- 2.2m
(west)
north and
south
unspecified

Front fence up to 1.8m
where encloses POS,
with length limited to
75% of frontage, or
fencing incorporates
openings with>50%
transparency

No, but
satisfactory

1.8m

1.8m

Rear fence - Max. height
1.8m

Yes

Density and
height

Comply with
WLEP height
and FSR

Comply with
WLEP height
and FSR

Comply with WLEP
height and FSR; setback
rd
3 storey

Yes (but
does not
achieve
intent
because the
scale of new
development
is excessive
and does not
relate well to
the local
context)

D2.6.4

Building
mass and
form

Skillion roof

Skillion roof

Roof form should be
similar to (but not more
than 5 degrees below)
the angle of pitch of
predominant roof forms
of surrounding
properties

Yes

D2.7.3

Site
coverage

50%
(274m²)
Conforming
with the
existing front
setbacks

47%
(256m²)
Conforming
with the
existing front
setbacks

Max 35%
(190m²)

No

Conforming with the
existing front setbacks
or 7.5m if no established
building line

Yes

Harris Lane
Setback

1.4m

1.35m

3.5m

No

Side
setback east
Rear
Setback

1.5m

1.5m

3m

No

5.88m

5.88m

3m

Yes

Front
Setback –
Frenchs
Road (m)
D2.8.3

D.2.9.3.

Recreational
area

N/A

22%
(119m²)

50%
(271m²)

No

D.2.9.3

Private open
space

A - 60m²
B – 50m²
C – 60m²

A - 42m²
B – 35m²
C – 42m²

3+ bedrooms
60m² at ground level per
dwelling
(min dimension 4m)

No

D.2.10.3

Soft
landscaping

40%
(216m²)

28%
(152m²)

35% site area
(190m²)

No

D.2.10.3

Recreational
open space

N/A

190m²

50% soft landscape
requirement
(95m²)

Yes
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D.2.10.3.3

Streetscape
landscaping

Canopy trees
planted in the
front setback
(Frenchs
Road) area.

Canopy trees
planted in the
front setback
(Frenchs
Road) area.

Canopy trees should be
planted in the front
setback area.

Yes

D.2.11.3

Privacy

Openings of
adjacent
dwellings are
separated by
a distance of
at least 3m

Openings of
adjacent
dwellings are
separated by
a distance of
at least 3m

Openings of adjacent
dwellings should be
separated by a distance
of at least 3m;

Yes

D.2.11.3

Privacy

Bedroom
windows
1.5m from
shared
streets.

Bedroom
windows
1.5m from
shared
streets.

Bedroom windows are
to be at least 3m from
shared streets,
driveways, service and
parking areas of other
dwellings.

No

D.2.13.3

Solar
access

3 hours
between 9am
to 3pm on 22
June to
private open
space and
north facing
living areas
of adjoining
residential
buildings

3 hours
between 9am
to 3pm on 22
June to
private open
space and
north facing
living areas
of adjoining
residential
buildings

3 hours between 9am to
3pm on 22 June to
private open space and
north facing living areas
of adjoining residential
buildings

Yes

D.2.13.3

Solar
access

N/A

No significant
shading of
windows or
private open
spaces in
summer

Maximise the entry of
winter sun and minimise
the entry of summer sun
to most of the habitable
rooms and private open
spaces

No

Developer’s Contribution Plans:
S7.12 Section 94A contribution:
a. Applicable rate (%):

1%

a.

The cost of development (Part A Cl 25J) ($)

$1,400,000

b.

Date of accepted cost of development:

03/10/2018

c.

The total contribution payable ($)

$14,000

Referrals
Building services
Engineering

Waste
Landscape
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Compliance with Plans or Policies
Willoughby Local Environmental Plan 2012 (WLEP 2012)
Zone objectives
The objectives of the R3 Medium Density Residential zone are:


To provide for the housing needs of the community within a medium density residential
environment.



To provide a variety of housing types within a medium density residential environment.



To enable other land uses that provide facilities or services to meet the day to day
needs of residents.



To accommodate development that is compatible with the scale and character of the
surrounding residential development.



To allow for increased residential density in accessible locations, while minimising the
potential for adverse impacts of such increased density on the efficiency and safety of
the road network.



To encourage innovative design in providing a comfortable and sustainable living
environment that also has regard to solar access, privacy, noise, views, vehicular
access, parking and landscaping.

The proposal does not achieve the above objectives for the following reasons:


It will not be compatible with the scale and character of surrounding residential
development due its excessive site coverage and insufficient setbacks.



It will not provide a comfortable and sustainable living environment due to its
insufficient car parking, private open space, inadequate landscaping and reduced
privacy due to inadequate setbacks.

Clause 6.10 minimum lot size for multi dwelling housing
The proposal does not comply with the minimum lot size for multi dwelling housing
development standard (Clause 6.10).
Clause 6.10 of the WLEP 2012 states that multi dwelling housing located in the R3 Medium
Density Zone must have a minimum lot size of 1,100m². The lot size in this case is 543m².
This is a non-compliance of 557m² (51%) with Clause 6.10.
The objectives set out in Clause 6.10(1) are:
(a) to achieve planned residential density in certain zones by:
(i) enabling development sites to be of sufficient size to provide adequate area for
drainage, landscaping, and separation between buildings for privacy and solar and
vehicular access, and
(ii) reducing the instances of isolated lots being left with reduced development
potential, and
(b) to increase the efficiency and safety of the road network by minimising the number of
driveway crossings.

Reference: DA-2018/326
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The variation request lodged by the applicant pursuant to Clause 4.6 of the WLEP 2012 (see
Attachments 5 and 6 for further discussion) addresses the above Objectives. The following is
an assessment of how the variation request demonstrates that the proposal achieves those
Objectives.
The variation request asserts that Objective (1)(a)(i) is achieved but provides no evidence for
that conclusion in terms of ‘drainage, landscaping, and separation between buildings for
privacy and solar and vehicular access’.
Objective (1)(a)(i) - landscaping
Clause D.2.10.3 of the WDCP requires a minimum soft landscaping of 190m² (35% of the
site area), while the proposal will provide soft landscaping of 152m² (28% of the site area).
This non-compliance indicates that while the proposal complies with the WLEP 2012 FSR
standard, the site is too small to provide the landscaped setting envisaged for multi dwelling
housing developments.
Objective (1)(a)(i) - Separation between buildings for privacy
Clause D2.11.3 of the WDCP requires that bedroom windows are to be at least 3m from
shared streets, driveways, service and parking areas of other dwellings, while bedroom
windows will be located just 1.35m from the shared street, a non-compliance of 1.65m.
Clause 2.8.3 of the WDCP requires a setback of 3.5m from the Harris Lane frontage, while
the setback is 1.35m, a non-compliance of 2.15m.
Clause 2.8.3 of the WDCP requires a setback of 3m from the eastern side boundary, while
the setback is 1.5m, a non-compliance of 1.5m.
These non-compliances will cause adverse impacts on both residents and neighbours in
terms of privacy. The non-compliances with the privacy and setback controls go ‘hand-inhand’ with the breach of Clause 6.10. The setback non-compliances indicate that the site is
too small to provide the privacy and amenity envisaged in the R3 Medium Density
Residential zone.
The variation request has not substantively addressed the objectives concerning
landscaping or privacy. It does not explain how the proposal achieves the objectives,
notwithstanding the breaches referred to above.
Reducing the instances of isolated lots being left with reduced development potential
(Objective (1)(a)(ii))
The variation request notes that the proposal will not result in the isolation of any lots.
Increasing ‘the efficiency and safety of the road network by minimising the number of
driveway crossings (Objective (1)(b))
The variation request argues that this objective is achieved because there will be no
increase in the number of crossovers at Frenchs Road and that access will be from Harris
Lane. The proposal will replace the existing crossover for three vehicles on the Osborn Lane
frontage (see Figure 3 above) with three separate crossovers on Harris Lane for five
vehicles. Harris Lane is already used for rear access to the commercial properties at 525545 Willoughby Road (see Figure 7 above). The variation request has not demonstrated that
this will ‘increase the efficiency and safety of the road network’.
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Conclusion
The proposal will result in unacceptable outcomes in terms of overdevelopment, privacy,
useable private open space and a landscaped setting for medium density housing. The
variation request has not demonstrated that the objectives of Clause 6.10 are achieved
notwithstanding the non-compliance with the minimum lot size.
Assessment of the Clause 4.6 variation request submitted by the applicant is provided in
Attachment 6.
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Willoughby Development Control Plan (WDCP)
The proposal does not comply numerically with the following requirements of the WDCP.
Fencing
Clause C.12.6 WDCP states that a solid front fence up to 1.8m is permitted at the street
alignment where:


The development is unduly affected by excessive traffic volumes and noise from the
street (6000 vehicles/day or 60 dBA);



It encloses the main private open space, with length limited to 75% of the frontage; or



It incorporates openings with a minimum 50% transparency.

The fence on the western (Harris Lane) frontage will attain a height of up to 2.2m, which is a
non-compliance with Clause C.12.6 WDCP.
The intent of Clause C.12 is:


To ensure that the style and scale of front fences and walls are compatible with
fencing in the streetscape.



To ensure that front and side fences and walls, where used, provide privacy, security
and noise attenuation without having a detrimental impact on the streetscape, adjacent
properties, reserves and walkways.

Notwithstanding the non-compliance, the proposal achieves the intent of Clause C.12
because the streetscape in the immediate context lacks any consistency .There are no other
equivalent fences fronting on to Harris Lane at it southern end. The proposed fence does not
have an adverse impact on the streetscape.
Site coverage
Clause D.2.7.3 WDCP imposes a maximum site coverage (in the case of a two storey
building) of 35% of the site area (190m²). The proposal will have a site coverage of 47% of
the site area (256m²), which is a non-compliance with Clause D2.7.3.
The intent of Clause D2.7.3 is:
To ensure attached dwellings, multi dwelling housing and residential flat buildings have a
high standard of amenity by controlling the proportion of site which may be covered by
buildings to achieve adequate open space and reasonable privacy.
The proposal fails to achieve the intent of the control for the following reasons:


The breach of the site coverage is accompanied by a breach of the minimum
recreational open space, soft landscaping, private open space and setback controls.
Taken together, these breaches indicate that the proposal is an overdevelopment of
the site.



Due to the excessive site coverage, there is insufficient space on the site to provide
adequate open space. The private open space provided for each townhouse is
significantly undersized, is configured to include narrow strips, and is located adjacent
to the street frontages to the north and west, thus adversely affecting privacy.



Due to the excessive site coverage, setbacks to Harris Lane (west) and 47 Frenchs
Road (east) will be inadequate, resulting in adverse impacts on the privacy of residents
and neighbours.
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Setbacks
Clause D2.8.3.4 WDCP states:
The minimum setback from side or rear boundaries for walls of two storeys and less than 8m
in height is minimum 3m.
The setback from the eastern side boundary is 1.5m, which is a non-compliance with Clause
D2.8.3.4.
Clause D2.8.3.6 WDCP states:
For corner allotments where both boundaries face a residential street, setback from the
primary street boundary is to comply with the front building setback requirements. The
minimum setback from the secondary street boundary for ….R3 zones (is) minimum 3.5m.
The Harris Lane frontage is the secondary street frontage and the required setback is
therefore 3.5m. The proposed setback is 1.35m, which is a non-compliance with Clause
D2.8.3.6.
The intent of Clause D2.8.3 is:


To ensure that the siting of buildings provides for adequate separation between
buildings for the amenity of the development and adjoining properties, to provide
adequate space for landscaping, equitable access to sunlight and to minimise
overshadowing of adjoining properties.



To provide setbacks that spatially define the street, complement the streetscape and
allow for landscaping and open space.



To ensure the siting of new buildings contribute to the existing or proposed streetscape
character.

The proposal fails to achieve the intent of the control for the following reasons:


The non-compliant setback from the eastern side boundary will result in adverse
impacts on the visual and acoustic privacy of residents and the neighbouring property
at 47 Frenchs Road.



The non-compliant setback from the eastern side boundary will reduce the ability of the
proposal to provide the required soft landscaping and private open space.



The breach of setback from the eastern side boundary will result in visual massing for
the neighbouring property at 47 Frenchs Road.



The breach of setback from the Harris Lane frontage does not allow privacy for
bedrooms (Clause D.2.11.3) in that setback and reduces the ability of the proposal to
provide the required soft landscaping and shade from summer sunlight (Clause
D.2.13.3).

Open Space
‘Recreational area’ is defined in Clause D.2.9.3 to include private open spaces and
communal areas. To be included as part of the private open space, a courtyard for a
bedroom dwelling must have an area of at least 60m². In order to be counted as recreational
area, the courtyard must have a minimum area of 20m², have a minimum dimension of 4m,
not be steeper than 1:20, and a portion of the area must be accessible from a main living
area of the dwelling.
Based on these requirements, the proposed Townhouses A, B and C will have private open
spaces of 42m², 35m² and 42m² respectively, which is a non-compliance with Clause
D.2.9.3.
Clause D2.9.3 WDCP states that the proposal should provide 271m² (50% of the site area)
as recreational area. The proposal will provide 119m² (22% of the site area) of recreational
area, which is a non-compliance with Clause D.2.9.3.
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The intent of Clause D2.9.3 is:


To provide a range of usable, attractive and accessible landscaped outdoor spaces
and recreation areas for the use of the occupants of the dwellings.



To achieve a high standard of amenity in attached dwellings, multi dwelling housing
and residential flat buildings.



For sites providing open space at the ground level, to assist with stormwater
management and on-site drainage control.

The proposal fails to achieve the intent of the control for the following reasons:


The reduced size of the useable space of private open spaces will adversely impact on
the amenity of residents.



The location of the private open spaces adjacent to street frontages (with transparent
fences) will adversely affect the amenity of those spaces.

Soft landscaping
Clause D2.10.3 WDCP states that soft landscaping must comprise a minimum of 35% of the
site area (190m²). The proposal includes 28% of the site area as soft landscaping (152m²),
which is a non-compliance with Clause D2.10.3.
The intent of Clause D2.10 is:


To provide high quality and attractive landscaping which enhances the setting of the
buildings in the streetscape.



To ensure landscaping provided at ground level is sensitive to site attributes such as
streetscape character, land capability, microclimate, the natural landform, existing
vegetation, views and vistas, and responds to local landscape environments (e.g.
water courses or bushland).



To provide landscaping which enhances the amenity of a development by allowing for
adequate open space, sunlight and shade.



To provide absorptive landscaped areas for on-site infiltration of stormwater.



To provide landscaping as a means of maintaining the amenity of surrounding
development.

The proposal fails to achieve the intent of the control for the following reasons:


The shortfall in landscaping will detract from the landscape setting of the buildings in
the streetscape.



The shortfall in landscaping will reduce the amenity of the development for residents.



The shortfall in landscaping will reduce the on-site infiltration of stormwater.



The shortfall in landscaping will reduce the amenity of surrounding development.

Privacy
Clause D2.11.3 WDCP states that bedroom windows are to be at least 3m from shared
streets, driveways, service and parking areas of other dwellings. The bedrooms of the
proposed development will be setback from the street by 1.35m, which is a non-compliance
with Clause D2.11.3 WDCP.
The intent of Clause D2.11 is:
To ensure the provision of maximum acoustic privacy, both within the development itself and
between the development and adjoining properties.
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The proposal fails to achieve the intent of the control for the following reasons:


The reduced setback from the street will not provide maximum acoustic privacy
within bedrooms.

Car parking
Clause C4 of the WDCP requires the provision of 1.5 car spaces per three bedroom
dwelling, plus one visitor space, totalling 5.5 spaces. The proposal includes five spaces and
this is a breach of Clause C4 of the WDCP.
Water management
Clause C5 of the WDCP requires provision of a 10,000 litre rainwater tank if the
impermeable area is over 55% of the site area. The impermeable area will be 72%. Three
rainwater tanks of 3,000 litres each will be provided, which is a shortfall of 1,000 litres and a
breach of Clause C5 of the WDCP.
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ATTACHMENT 4: SUBMISSIONS TABLE
Property
10 Harris Street

Issues raised
Existing house should be
considered for a heritage listing
The proposal breaches the WLEP
minimum lot size for a multi
dwelling housing development

The design is not consistent with
other buildings in the area
The proposed development may
generate additional traffic and
demand for parking in Harris
Street and Harris Lane
The proposal will result in
excessive density within the site
and in the locality
Council’s authority to approve
any variation to the WLEP is
extinguished by the need to
obtain concurrence under Clause
4.6(4)(b) WLEP.
Overshadowing
Clause 4.6 variation request does
not comply with Clause 4.6
WLEP

Proposal is an overdevelopment
of the site

47 Frenchs Road

Proposal is an overdevelopment
of the site

Proposal allows parking for 8
cars. Traffic in Harris Street and
Harris Lane is already congested

Overshadowing of 47 Frenchs
Road

Reference: DA-2018/326

Response
Not relevant to current
application
The application is
recommended for refusal. See
assessment of Clause 4.6
variation request for further
details.
The application is
recommended for refusal.
The application is
recommended for refusal.

The application is
recommended for refusal.
The concurrence of the
Secretary can be assumed by
the WLPP (Departmental
Planning Circular PS 18-003)
The proposal complies with the
WDCP overshadowing controls.
Council considers that the
Clause 4.6 variation does not
comply with Clause 4.6 WLEP.
This will be addressed by the
recommended refusal of the
application.
Council considers that the
proposal is an overdevelopment
of the site. This will be
addressed by the
recommended refusal of the
application.
Council considers that the
proposal is an overdevelopment
of the site. This will be
addressed by the
recommended refusal of the
application.
Original proposal included 6 car
spaces and amended proposal
included 5 car spaces.
Congestion will be addressed
by the recommended refusal of
the application.
The proposal complies with the
WDCP overshadowing controls.
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Rear courtyards are questionable
given width of site

Air conditioning units should be
located on the western side of the
site facing Harris Lane
Construction would be very
impacting to local residents
5 parking spaces exceed the 1.5
per 3 bedroom allowance.

45 Frenchs Road

Privacy – TH C bedroom and
lounge overlooks rear yard of 47
Frenchs Road
Proposal allows parking for 8
cars. Traffic in Harris Street and
Harris Lane is already congested.

Construction would be very
impacting to local residents

Reference: DA-2018/326

The proposal breaches the side
setback control in the WDCP.
This will be addressed by the
recommended refusal of the
application.
This will be addressed by the
recommended refusal of the
application.
This will be addressed by the
recommended refusal of the
application.
The WDCP requires one visitor
space, totalling 5.5 spaces. The
proposal therefore provides
insufficient parking. This will be
addressed by the
recommended refusal of the
application.
This will be addressed by the
recommended refusal of the
application.
Original proposal included 6 car
spaces and amended proposal
included 5 car spaces.
Congestion will be addressed
by the recommended refusal of
the application.
This will be addressed by the
recommended refusal of the
application.
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ATTACHMENT 5: APPLICANT’S CLAUSE 4.6 SUBMISSION

Reference: DA-2018/326
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ATTACHMENT 6: OFFICER’S CLAUSE 4.6 ASSESSMENT
Extent of Variation - Clause 6.10 Minimum Lot Size
Clause

Standard

Proposed

Extent of Variation

Clause 6.10 WLEP
2012
Minimum Lot Size

Multi dwelling
housing located in
the R3 Medium
Density Zone minimum lot size of
1,100m².

Lot size of 543m²

557m² (51%)

The objectives of Clause 4.6 WLEP 2012 are:
(a)

to provide an appropriate degree of flexibility in applying certain development
standards to particular development,

(b)

to achieve better outcomes for and from development by allowing flexibility in particular
circumstances.

Council Officer’s Assessment
1.

Clause 4.6(3)(a) – is compliance unreasonable or unnecessary?

The variation request argues that compliance is unreasonable or unnecessary primarily on
the basis that the objectives of the development standard are achieved notwithstanding the
non-compliance (Wehbe v Pittwater Council [2007] NSWLEC 827). This approach has been
upheld by the Land and Environment Court (Randwick City Council v Micaul Holdings Pty
Ltd [2016] NSWLEC 7; Initial Action Pty Ltd v Woollahra Municipal Council [2018] NSWLEC
118).
1.1

Objectives of Clause 6.10

The objectives set out in Clause 6.10(1) are:
(a) to achieve planned residential density in certain zones by:
(i) enabling development sites to be of sufficient size to provide adequate area for
drainage, landscaping, and separation between buildings for privacy and solar and
vehicular access, and
(ii) reducing the instances of isolated lots being left with reduced development
potential, and
(b) to increase the efficiency and safety of the road network by minimising the number of
driveway crossings.
The following is an assessment of how the variation request demonstrates that the proposal
achieves the Objectives in Clause 6.10. The variation request asserts that Objective (1)(a)(i)
is achieved but provides no evidence for that conclusion in terms of ‘drainage, landscaping,
and separation between buildings for privacy and solar and vehicular access’.
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1.1.1

Objective (1)(a)(i) - landscaping

Clause D.2.10.3 requires a minimum soft landscaping of 190m² (35% of the site area), while
the proposal will provide soft landscaping of 152m² (28% of the site area). This noncompliance indicates that while the proposal complies with the WLEP 2012 FSR standard,
the site is too small to provide the landscaped setting envisaged for multi dwelling housing
developments.
1.1.2

Objective (1)(a)(i) - Separation between buildings for privacy

Clause D2.11.3 requires that bedroom windows are to be at least 3m from shared streets,
driveways, service and parking areas of other dwellings, while bedroom windows will be
located just 1.35m from the shared street, a non-compliance of 1.65m.
Clause 2.8.3 requires a setback of 3.5m from the Harris Lane frontage, while the setback is
1.35m, a non-compliance of 2.15m.
Clause 2.8.3 requires a setback of 3m from the eastern side boundary, while the setback is
1.5m, a non-compliance of 1.5m.
These non-compliances will cause adverse impacts on both residents and neighbours in
terms of privacy. The non-compliances with the privacy and setback controls go ‘hand-inhand’ with the breach of Clause 6.10. The setback non-compliances indicate that the site is
too small to provide the privacy and amenity envisaged in the R3 Medium Density
Residential zone.
The variation request has not substantively addressed the objectives concerning
landscaping or privacy. It does not explain how the proposal achieves the objectives,
notwithstanding the breaches referred to above.
1.1.3

Reducing the instances of isolated lots being left with reduced development potential
(Objective (1)(a)(ii))

The variation request notes that the proposal will not result in the isolation of any lots.
1.1.4

Increasing ‘the efficiency and safety of the road network by minimising the number of
driveway crossings (Objective (1)(b))

The variation request argues that this objective is achieved because there will be no
increase in the number of crossovers at Frenchs Road and that access will be from Harris
Lane. The proposal will replace the existing crossover for three vehicles on the Osborn Lane
frontage (see Figure 3 above) with three separate crossovers on Harris Lane for five
vehicles. Harris Lane is already used for rear access to the commercial properties at 525545 Willoughby Road (see Figure 7 above). The variation request has not demonstrated that
this will ‘increase the efficiency and safety of the road network’.
1.1.5

Conclusion

The variation request has not demonstrated that the objectives of Clause 6.10 are achieved
notwithstanding the non-compliance with the minimum lot size. The variation request has
therefore not demonstrated that compliance with the development standard is unreasonable
or unnecessary in the circumstances of the case.
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2.

Clause 4.6(3)(b) - sufficient environmental planning grounds

The variation request argues that there are sufficient environmental planning grounds to
justify contravening the development standard because:


An attempt was made to acquire the adjoining property at 47 Frenches Road
(unsucessful);



The proposal complies with the WLEP 2012 FSR and height standards and WDCP
controls regarding the provision of landscaping, open space and parking.

Attachment 3 sets out the non-compliances with the WDCP site coverage, recreational area,
private open space, soft landscaping and various setback controls. These controls are
intended to prevent overdevelopment and to ensure that there is adequate privacy, useable
private open space and a landscaped setting for medium density housing. The proposal will
not achieve these objectives.
The variation request has therefore not demonstrated that there are sufficient environmental
planning grounds to justify contravening the development standard.
3.

Clause 4.6(4)(a)(i) – does the variation request address Clause 4.6(3)?

For the reasons discussed above, the variation request has not adequately addressed the
matters required to be demonstrated by Clause 4.6(3).
4.

Clause 4.6(4)(a)(ii) – is the proposal in the public interest?

Clause 4.6(4)(a)(ii) requires that the proposal achieve the objectives of both the develoment
standard and the zone in order to demonstrate public interest.
As discussed above, the proposal does not achieve the objectives of Clause 6.10.
As discussed in this report, the proposal does not achieve the objectives of the R3 zone.
The proposal is therefore not in the public interest.
5.

Clause 4.6(4)(b) – has the concurrence of the Secretary been obtained?

The concurrence of the Secretary can be assumed by the WLPP (Departmental Planning
Circular PS 18-003).
Summary
Clause 4.6(4) states that the application must not be approved unless the consent authority
is satisfied of the matters mentioned in that sub-clause. For the reasons set out above, the
refusal of DA-2019/326 is therefore recommended.
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ATTACHMENT 7 - SECTION 4.15 ASSESSMENT
The application has been assessed under the provisions of S.4.15 of the Environmental
Planning and Assessment Act.
The most relevant matters for consideration are assessed under the following headings:
Matters for Consideration Under S.4.15 EP&A Act
Considered and Satisfactory  Considered and Unsatisfactory  and Not Relevant
N/A
(a)(i) The provisions of any environmental planning instrument (EPI)
State Environmental Planning Policies (SEPP)
Sydney Regional Environmental Plan (Sydney Harbour Catchment) 2005 
(“deemed Harbour SEPP”)
The deemed Harbour SEPP applies to the entire Willoughby City Council
area, as identified on the Sydney Harbour Catchment Map. There is no
specific matter contained in the Harbour SEPP and associated DCP that is
considered to apply to the subject development.
SEPP (BASIX): The proposed development has submitted a valid BASIX
certificate to satisfy SEPP (BASIX) requirements.
N/A

Regional Environmental Plans (REP)
Local Environmental Plans (LEP)
Willoughby Local Environmental Plan 2012 (“WLEP 2012”)



R3 Medium Density Residential zone
The subject site is zoned R3 Medium Density Residential under the provisions
of WLEP 2012. Multi-dwelling housing is permissible in the R3 zone. The
proposed development will not achieve the objectives of the R3 zone.
Development Standards
The proposal will not comply with Clause 6.10 Minimum lot size for multi
dwelling housing. Refusal of the DA is therefore recommended. See
assessment of Clause 4.6 variation request (Attachment 6).
Comment: It is proposed to refuse the DA.
(a)(ii) The provision of any draft environmental planning instrument (EPI)
Draft State Environmental Planning Policies (SEPP)
Draft Regional Environmental Plans (REP)
Draft Local Environmental Plans (LEP)
Comment: There are no draft SEPPs that apply to the subject land.
(a)(iii) Any development control plans
Development control plans (DCPs)
Comment: The proposed development has been assessed against the
relevant requirements of the WDCP, and is considered unsatisfactory.
Specific non-compliances are identified and addressed in Attachment 3 Development Statistics.
(a)(iv) Any matters prescribed by the regulations
Clause 92 EP&A Regulation-Demolition
Clause 93 EP&A Regulation-Fire Safety Considerations
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Matters for Consideration Under S.4.15 EP&A Act
Considered and Satisfactory  Considered and Unsatisfactory  and Not Relevant
N/A
N/A
Clause 94 EP&A Regulation-Fire Upgrade of Existing Buildings
Comment:
(b)
The likely impacts of the development

Context & setting

Access, transport & traffic, parking

Servicing, loading/unloading

Public domain

Utilities

Heritage

Privacy

Views

Solar Access

Water and draining

Soils

Air & microclimate

Flora & fauna

Waste

Energy

Noise & vibration

Natural hazards: Overland flowpath

Safety, security crime prevention

Social impact in the locality

Economic impact in the locality

Site design and internal design

Construction

Cumulative impacts
Comment: Nil.
(c)
The suitability of the site for the development

Does the proposal fit in the locality?

Are the site attributes conducive to this development?
Comment:
The proposal is an overdevelopment of the site.
(d)
Any submissions made in accordance with this Act or the regulations

Public submissions
N/A
Submissions from public authorities
Comment: Submissions will be addressed by the refusal of the DA.
(e)
The public interest
Federal, State and Local Government interests and Community

interests
Comment: The proposal Is not in the public interest.
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ATTACHMENT 8: NOTIFICATION MAP
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ATTACHMENT 9: ARCHITECTURAL PLANS
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