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1. PURPOSE OF REPORT
To provide Council with information on the planning process and provision of owner’s
consent for the lodgement of a Development Application for 67 Albert Avenue, Chatswood,
and to seek Council’s guidance regarding amending the ground lease.

2. OFFICER'S RECOMMENDATION
That Council write to CorVal notifying it that the current lease on 67 Albert Avenue
does not authorise the development the subject of the development consent granted
by Sydney North Planning Panel on 22 August 2018.

3. BACKGROUND
67 Albert Avenue, Chatswood, is a Council owned land parcel, and is classified as
Operational Land under the Local Government Act 1993.
Further to a resolution of Council dated 18 June 1989, Council entered into a 99 year ground
lease with the Perpetual Trustee Company Limited, commencing on the 21 June 1989 and
terminating on 20 June 2088.
At its meeting of the 14 February 2007, Council provided its consent for the assignment of
the ground lease from Perpetual Trustees Limited to Eureka Funds Management Limited.
Eureka Funds Management Limited approached Council in 2013, requesting that it consider
extending the current balance of their ground lease back to 99 years. At its meeting of 11
November 2013, Council resolved to accept Eureka Funds Management Limited’s request
for the ground lease extension, in consideration of a one-off payment of $750,000 (GST
exclusive). The lease now terminates on 20 June 2112.
In 2014, Eureka Funds management Limited sought Council’s consent for the assignment of
the lease to The Trust Company (RE Services) Limited. RF Corval is a specialist property
fund manager and investor that manages funds on behalf of a broad range of investors.
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Council resolved to provide its consent to the assignment at its meeting of the 28 April 2014.
A briefing was held on 3 September 2017.
Following the planning consent being granted by SNPP for a development at 67 Albert
Avenue, Chatswood, Council’s consideration of its lease provision is required.

4. DISCUSSION
Planning Process
Development Applications on Council owned land with a value of greater than $5m are
determined by the Sydney North Planning Panel (SNPP) as consent authority. Council’s role
is to make a planning submission to the SNPP for their consideration. Council policy states
that applications received on council owned land with objections to the proposal are to be
assessed by independent planning consultants which occurred in this instance.
As Council was not the applicant in this instance, Council consent was required as owner of
the land for the lodgement of the application. Owner’s consent simply acknowledges that
the owner grants consent for the applicant to lodge a development application on land that it
owns.
The ground lease allows the Lessee to redevelop the premises at any time during the term of
the lease, further to obtaining the necessary development consent. Being the owner of the
land, Council’s owner’s consent for the lodgement of the development application is required.
In granting owner’s consent the following is given consideration:
Council Policy
Council Policy (adopted in 1994 and ratified in 2008 and 2012) is to provide owner’s consent
for all DA’s.
Case law
Where Council is not able under a lease to influence a proposed development, Council
cannot then seek to augment its rights under the lease by refusing owner’s consent to a
development application to seek to frustrate a planning outcome.
Lease requirements
The ground lease provides minimal grounds on which Council can refuse consent under the
lease to redevelop the premises. The grounds for which Council could refuse the provision of
consent under the lease include:


The scenario where the proposed redevelopment is likely to result in the return to the
Lessor (Council) being less than that obtained by the Lessor prior to the redevelopment.



Where the Lessor is not satisfied with the exterior/interior finishes of the proposed
redevelopment.

As the development proposal did not meet either of the two criteria required in the ground
lease, and the policy of provision of owner’s consent was in accordance with the present
Council policy, there was no reason to withhold owner’s consent giving Council permission
as landowner to CorVal to lodge a Development Application.
The action of providing owner’s consent to lodge a development application was undertaken
by staff with delegation from Council on 12 May 2017.
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Owner’s consent was provided to the applicant to lodge the development application only. It
was not a commitment by Council to the development proceeding. The development
proposal is still subject to the normal development assessment process as mandated by the
Environmental Planning and Assessment Act 1979.
Development Application 2017/157 was lodged with Council on 12 May 2017 for the
construction of a 16 storey commercial tower at 67 Albert Avenue, Chatswood. The
application was notified between 24 May and 15 June, 2017, attracting 19 submissions and 3
petitions (totalling 565 signatures). In accordance with Council policy, where the
development application relates to a Council owned property and submissions are received
in response to notification, an independent planning consultant was engaged to assess and
report on the application.
On 23 May, 2018 the Sydney North Planning Panel (SNPP), an independent panel appointed
by the State Government, considered the assessment report prepared by the independent
planning consultant. The Mayor and Council Officer, Norma Shankie-Williams, both ordinarily
Council representatives on the SNPP, were not involved in the consideration or
determination of this application, declaring a conflict of interest with Council being the owner
of the land.
At the meeting of 23 May 2018, the Sydney North Planning Panel (SNPP) resolved to defer
consideration of the application for the submission of additional information and changes to
the proposed design including a reduction in the proposed floor space ratio. The application
was reported back, in a modified form, to a meeting of the SNPP on 22 August, 2018. At both
panel meetings the SNPP heard from a number of correspondents.
The SNPP, having considered the relevant matters for consideration under Section 4.15 of
the Environmental Planning and Assessment Act, 1979, subsequently resolved to approve
the application.
Process under the Lease
The ground lease has certain constraints that restrict particular development types and also
requires the lessee to notify the lessor in certain circumstances. These are discussed below.
Works permitted and areas not to be impacted
As a separate issue to the development assessment, the ground lease stipulates that the
lessee can undertake certain redevelopment works in accordance with Clause 13.1 or the
lease including extending the existing improvements, building ancillary structures or
demolition and replacing the existing structure. The erection of a new stand-alone building is
not provided for and would require an amendment to the lease.
Separate to Clause 13, Clause 15 stipulates that the Lessee will not do anything that may
obstruct the ‘full and free use by the public of the Plaza Area’.
The planning consent approved by the SNPP will impact significantly on the plaza area and
in its present form and is likely to be in breach of clause 15 of the lease. Any intention of
CorVal or others to enact the DA will therefore require Council approval (as Lessor) to vary
clause 15 of the lease to enable development over the plaza.
CorVal is required to formally seek Lessor’s approval of the plans and a variation to the lease
prior to enacting the consent to enable the development to proceed.
Rent adjustments
The proposed development would result in an increase in the rent payable to Council, due to
the additional income that CorVal would be receiving.
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To date, CorVal have not approached Council to seek either an amendment to the ground
lease, nor to negotiate the additional rent payable.
It is CorVal’s responsibility to notify Council and seek the amendments in accordance with
the lease prior to commencing any development. It has come to Council’s attention though
that CorVal has placed the existing building for sale, and is advising potential buyers that
another 7,100m2 building can be accommodated on the site. It is to be noted that any future
assignment of the ground lease by CorVal, will also require Council’s consent, as the Lessor.
Due to the public offer of sale, it is expected that Council may be approached by prospective
purchasers undertaking their own due diligence and it is appropriate Council provides
accurate information to any prospective purchasers. CorVal has not formally or informally
sought lessor’s consent at the present time.

5. CONCLUSION
CorVal has a planning consent for a new stand alone building that will impact the plaza area
at 67 Albert Avenue. The development is unlikely to be permissible under the present lease
and would therefore require amendments to the lease for it to proceed. CorVal is required to
provide notification to Council under the lease for development works and for rent
adjustments but have not formally approached Council as this time.
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ATTACHMENT 1
IMPLICATIONS

COMMENT

City Strategy
Link:

4.1 Facilitate the development of all businesses

Business Plan
Objectives,
Outcomes/
Services

To facilitate the development of a city that is prosperous and vibrant.

Policy

N/A.

Consultation

Development Application 2017/157 was notified in accordance with
Willoughby Development Control Plan and correspondents invited to
address the panel at the SNPP meetings.

Resource

The execution of the document will be undertaken within existing
resources.

Risk

The risk to Council has been assessed as being moderate.

Legal

Council’s Legal Counsel was consulted in the consideration of the matter
and for the preparation of the report.

Legislation

N/A.

Budget/Financial

N/A.

To implement the objectives of the B3 zone as contained within
Willoughby Local Environmental Plan 2012 and Chatswood CBD
Planning and Urban Design Strategy.
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ATTACHMENT 3

Willoughby City Council
Policy Register

Short Title

Council-Owned Land - Owner’s Consent DAs

Division

Environmental Services

Category

Development/Building

Date adopted by Council

6 June 1994

Date ratified by Council:

7 April 2008
4 June 2012

Date amended by Council:

4 June 2012

Resolution No

Additional Resol No

ES/317/94

POLICY
That any Development Application received by or on behalf of Council in respect of
land it owns or for which it is trustee be assessed and processed with Council’s
consent as owner, subject to compliance with the Crown Lands Act 1989.

